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"I cannot submit to injustices, even 
minor ones. Once one starts submitting 
to injustices and rationalizing them 
away, their accumulation soon creates 
a major oppression. That is how entire 
peoples fell into slavery." 

Martin Sostre 
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STATEMENT OF THE CASE 


This case is here on an expedited appeal from 
denial of a Preliminary Injunction in the District 
Court (N.D.N.Y.), Hon. Edmund Port, D.J., after a 
hearing in early March, 1975. The original action 
was brought under the Civil Rights Act (42 U.S.C. 
Section 1983) by Appellant as plaintiff pro se in 
May, 1973, a few days after he alleged he was beaten 
in the Segregation Unit at Clinton Prison, by a 
squad of seven or more guards, when he refused to 
bend over and spread his buttocks to exhibit his 
anus to them in the course of a "strip search. 

In his Complaint, Appellant sought declaratory 
and injunctive relief, and money damages, from the 
Commissioner of Corrections and the Wardens of 
Aubum and Clinton Prisons, and recited seventeen 
separate causes of action including wrongful punish- 
ment and indefinite confinement to segregation, 
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wrongful application of the no-beard rule, wrongful 
imposition of the rectal search, wrongful denial of 
visits from attomeys, clergy and friends, interfer- 
ence with mail, and wrongful punitive transfer from 
Aubum to Clinton. 

Shortly after the complaint was forwarded from 
the Segregation Unit at Clinton to the Court and 
the defendants, MARTIN SOSTRE was indicted in Clinton 
County on three counts of assault in the second degree, 
for alleged injury to three of the seven guards who 
had carried out the anus examination phase of the 
"strip search" by force at Clinton on May 19, 1973. 

On September 14, 1973 Judge Port entered an 
Order finding the complaint sufficient in law, and 
permitting the plaintiff to proceed in forma pauperis . 
The case lay dormant in the Northern District for some 
sixteen months, until SOSTRE was able to obtain counsel. 
Then, as the assault trial got under way in PÜattsburgh, 
a pre-trial conference took place in Judge Port's 
chambers at Aubum, New York on February 7, 1975. The 
Court agreed to hear Plaintiff's motion for preliminary 
relief at Aubum as soon as the trial would end in 
Plattsburgh. Judge Port entered an Order directing 
that the ’laintiff be brought into Federal custody 
upon the conclusion of the assault case, so he would 
not again have to face the forcible search and re-con- 
finement to the Segregation Unit, upon retuming to 
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CUneon, before the issues on the Motion for P r e- 
liminary Injunction Bould be resolved ^ ^ ^ 

«1 t„ Plattsburgh, the Plaintiff wa s broughc 
to the Jefferson County Jail et Wetertown, Nfi „ ^ 
pending the heering on his motion et Auburn. 

The heering took place on Merch 4th end 5th 
Despue eetensive end uncontradicted testimony hy the 
nt regardmg arbltrary enforcement of the no- 
eard r ule and the forcible rectel search rule againat 

’ 3nd d6SPlte Che P ac ent insufficiency of the 
rationales offerpri „ u 

r such treatment by the prison 

t e Court Denied relief. „ e then ordered Plalnciff 
returned to the cuatody of the Warden of Clinton Prison. 

. wrth the agreement of Defendants. stayed the Order 
or several deys to permit recourse to this Court. On 

U. 1975, after reviewing papers end heering a 
short oral argument, this Court extended the stay. 

under Rule 8 F R a p i 

’ F · R · A · P - keepmg SOSTRE at Watertown 

pending disposition of this appeal. 
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ISSUES PRESENTED FOR REVIEW 

1. Whether the District Court erred in refusing to 
preliminarily enjoin enforcement of the no-beard 
rule as applied to Appellant. 

2. Whether the District Court erred in refusing to 
preliminarily enjoin, as disproportionate punishment, 
the continued, indefinite confinement of Appellant 

in punitive segregation for his refusal to comply 
with the no-beard rule. 

3. Whether, given the showing below of the threat of 
harm to Appellant, and the arbitrary enforcement of 
the rectal search rule against him in the segregation 
unit, the District Court abused its discretion in 
refusing to preliminarily enjoin continued general 
enforcement of this rule. 
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THE FACTS 


MARTIN SOSTRE is a 52-year old black man born in 
New York City of Haitian and Puerto Rican Indian descent. 
He was convicted in 1968 of the sale and possession of 
narcòtics, assault and contempt of court; and received 
a total sentence of 30-41 years and 30 days.^ At the 
time of his arrest Plaintiff was wearing the same con- 
nected moustache and beard which is the subject of this 
law suit. (T. 22.) 


SOSTRE, who had opened a book store in Buffalo's black 
community in 1965 while working at Bethlehem Steel, main- 
tained from the time of his arrest that he was set-up and 
framed for his political activity in the black community, 
particularly during the time of urban unrest in the summer 
of 1967. After his retained counsel dropped the case, he 
refused court-appointed lawyers and was forced to trial 
without counsel. He refused to participate in what he 
termed a "legal lynching" and was convicted by an all-white 
jury during a time when racial feelings in Buffalo ran high. 
In 1971 ARTO WILLIAMS, the man who testified that SOSTRE 
sold him heroin, admitted in an affidavit that he had coop- 
erated with the Buffalo police to set SOSTRE up, and that 
SOSTRE never sold him any drugs. Reluctant to testify under 
oath without immunity from perjury prosecution, WILLIAMS 
finally retumed to Buffalo two years later and recanted 
under oath in the Western District (CURTIN, J.) After 
nearly a year's wait Judge CURTIN denied SOSTRE's petition, 
finding that WILLIAMS' testimony was "unworthy of belief." 
That decision has been appealed to this Court where, after 
argument in early December, 1974, it awaits disposition. 
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Upon his conviction, SOSTRE was sent to Greenhaven 
Prison, where he retained the faint outline of his beard 
and moustache, although it was much thinner and not as 
visible. (T. 26.) In September, 1969, a federal court 
ordered him remo^ed from solitary confinement at Green¬ 
haven, where he had been for over a year,^ and he was 
transferred to Vallkill Prison. 

SOSTRE stayed in general population at Wallkill for 
three years, during which time his beard grew to its 
present length. (See photo) He was never told to 
shave at Wallkill (T. 28.), nor was he threatened with 
any disciplinary action for wearing it. (T. 30.) In 
August, 1972, he was transferred to population at Aubum 
Prison, where, until October of 1972, nothing was said 
to him about his beard. (T. 31.) In October, a work 
strike occurred in the Aubum license plate shop. Al¬ 
though SOSTRE did not work in the shop, he had been ac- 


O 

Judge Constance Baker Motley, in the landmark case 
Sostre v. Rockefeller , 312 U.S. 863 (S.D.N.Y. 1970) founó 
that the indefinite solitary confinement of SOSTRE was 
punishment disproportionate to the minor offenses allegedly 
committed; that conditions in segregation, including the 
use of the rectal search, were "dehumanizing in the sense 
that they «iré needlessly degrading," that the disciplinary 
procedures were constitutionally deficient, that illegal 
maíl censorship was taking place, and that SOSTRE was 
punished in segregation "because of his threat to file a 
law suit against the Warden to secure his right to unrestrirted 
correspondence with his attomey and to aid his codefendant. 
and because he is, unquestionably, a black militant who p r ;rsists 
in writing and expressing his militant and radical ideas in 
prison." Id. at . Much of Judge Motley's opinion was reversed 
or ÜmitecT'on appeal ( Sostre v. McGinnis , 442 F2d 178 (2d Cir. 

1971) 
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tive in trying to form a labor union at Aubum (as 
he had at Wallkill), and he vas accused of being an 
organizer of the strike. At that point he was called 
before a disciplinary board on the complaint of an 
officer that he had refused to sit in a designated 
place in the mess hall (where SOSTRE said the table 
was covered with spilled coffee. (T.33.j). The officers 
told him he was known to be one of the organizers of 
the strike, and gave him an ultimàtum to shave off his 
beard (T. 33.). 

On or about November 11, 1972 SOSTRE was brought 
before a Superintendent's Proceeding at Aubum and 
again told to shave. He refused, stating his reasons: 


I listed evidence consisting of a 
photograph that tha police depart- 
ment had taken at the time I was 
arrested, told them that this was in 
fact my identification, and if they 
asked me to shave it would be to alter 
my identification. I presented that 
proof which was the photograph in the 
Ebony magazine to show I had a quarter 
of an inch beard at the time I was 
arrested, and I further pointed out 
that a quarter of an inch beard was 
so short there certainly couldn't be any 
problems of hygiene as far as nits and 
lice, and a beard is a beard, so sparse 
a beard, and that this was the fact 
that none of these problems jeopardized 
the security of the prison and they had 
no right to force me to shave my one- 
quarter inch beard. (T. 37.) 


He was sent to Segregation, where a few days later 
he was called back before the same committee, which now 




8 




told him he was a troublemaker, that they had a place 
for prisoners like him; and that he would be transferred 
to such a place. (T. 38) Or December 19, 1972, he was 
transferred to Clinton, the most remote and inaccessible 
— and the harshest — of New York State prisons. Upcn 
his arrival he was placed directly in the Segregation 
Unit, Unit 14, known as "The Box." This was said to be 
because of his history as a 'chronic behavior problem, ' 
and to 'determine his ability to adjust to the rules of 
the institution.' He has never left the Box.^ Every 
seven days he goes before the "Adjustment Committee"^ 
and is told to shave. When he refuses he is given 
another seven-day sentence and then recalled again. 

This 'charade' has continued since December, 1972. 


^ Plaintiff was out of Unit 14 on a Federal writ to testify 
at a trial in the Western District of New York from Ma> 19, 

1973 to June 5, 1973, from December 18, 1973 until September 
4, 1974 to testify in the Southern District, and from January 
24, 1975 until the present time (pursuant now to stay Order 
of this Court) to testify in the Northern District. 

^ The weekly recali to the Adjustment Committee, called a 
"charade" (T. ) and a "merry-go-round" (Opinion, p. 8) by 

the Court, was varied more than once by the more serious disci- 
plinary action of a "Superintendent's Proceeding," under 
which AppelLant was variously sentenced to the Box for as 
much as 60 days at a time, and also at least once deprived of 
some "good time." See Plaintiff's Exhibit 9. Captain Tersini 
insisted that the Adjustment Committee was "not a disciplinary 
body," (T. 203), but the Court found otherwise. (T. 222, Opinion, 

p. 6) . 
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THE COURT: "You appear before the board and 

it's fore-ordained?" 

THE WITNESS: "Yes." 

THE COURT: "It's a little performance you and 

they go through weekly, would you 
say that?" 

A: "Right. They say seven days, and 

here we go again. * * * " 

(T. 41) 

SOSTRE has been confined to Unit 14 continously and 
faces the prospect:, unless he shaves, of doing the 
remainder of his chirty years in punitive segregation. 

In the Box, on the same principle,of conscience, 
he has refused to submit to examination of his anus, 
in which, while stripped naked, he must bend over and 
manually spread his buttocks so that his outer rectum 
area may be viewed by the Unit 14 guards, who require 
a "thorough strip frisk" any time he leaves or enters 
the unit. As a result of his refusal, SOSTRE has been 
denied legal, clerical and personal visits at Clinton 
for the past 27 months. On May 19, 1973 he was taken 
from his celi to an area known as the "shakedown table," 
where, surrounded by a squad of seven guards, he was 
ordered to "strip" and "frisk." He took off all his 
clothes and had the insides of his mouth and ears 
examined, raised first his arms and then his genitals, 
then tumed around and showed the bottoms of his feet. 
When the lieutenant in charge said, "Spread 'em," 
Appellant refused. The seven officers then set upon 
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him, threw him to the concrete floor, struck and 
kicked him several times, and pried his legs apart 
for their examination. (T. 52-54) 

Appellant's uncontradicted evidence is that 
since May, 1973, he has been assaulted and beaten 
at Clinton on eleven separate occasions while being 
forced to submit to rectal examination. In one 
instance, he was beaten while being forcibly searched 
prior to being taken for X-ray of a toe injured in 
a prior forced rectal search.(T. 57-59) The strip 
search, replete with anus examination, is required 
each time Appellant leaves or returns to Unit 14, 
despite the fact that possessions in his celi are limited 
to law books, prison-issued tooth brush, tooth paste, 
and clothing; and that his celi is always monitored 
and frequently searched. Furthermore, any time he 
leaves the Unit he is handcuffed and shackled to a 
restraining belt around his waist. "You can't even 
get a handkerchief out of your back pocket." (T. 64) 

While Plaintiff has been assaulted eleven times in 
the course of the forced rectal search, there have 
been occasions when the search was conducted forcibly, 
but without any beating, and still other instances 
when the rectal search was not required at all. (T. 80-82) 
SOSTRE testified further that he is locked in his 
celi twenty-four hours a day, denied access to the 

regular Unit 14 recreation area (T. 88) and permitted 
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exercise only in a celi smaller than his own with an 
open roof (which he declined). (T. 88-92) He is 
allowed no face to face contact with fellow prisoners, 
denied all group activities, vocational, educational, 
and religious, and may not use the law library. (T. 93) 

His celi is stripped of fumiture and personal possessions, 
he can not see out of a window or view his reflection in 
a mirror. (T. 94) Unlike others in Segregation, he may 
not buy anything in the commissary or listen to the 
radio. 

***** 

Dr. STEVEN TEICH, a psychiatrist who was Director 
of Mental Health at the Manhattan House of Detention 
for Men, testified about the harmful effects of prolong- 
ed solitary confinement. He said long-term isolation 
and separation from external stimuli and environment 
"leads one into intemal fantasy, intemal experience, 
and frequently into a State of mental dishealth or un- 
health," and that the length and nature of Appellant's 
confinement "would encourage a disintegration of 
personality and a development of a movement toward a 
psychotic process." (T. 115) Further, Dr. TEICH testi¬ 
fied that, based on his experiences working in the 
Manhattan House of Detention, long-term confinement has 
a profoundly negative effect on an individual: 
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There are individuals who have 
been able to absorb that experience 
and use it to strengthen themselves, 
but those are rare individuals, and 
even with those individuals there is 
a quid pro quo, if you will. There 
is something they sacrifice in order to 
develop strength elsewhere, so there 
is always something that results in 
the diminution of the individual as 
a result of this isolation. 

(T. 131) 


The Doctor also explained how punishment which is clearly 
excessive, and disproportionate to the alleged offense, 
leads directly to paranoia as the mind struggles to 
rationalize unjustified suffering. (T. 138)^ 

Mr. MARION D. STRICKLAND, Superintendent of 
Utility Services for the Department of Corrections of 
the District of Colúmbia, at Washington, D.C., testified 
that he is responsible for implementation and coordination 
of security and "treatment areas" of three District of 
Colúmbia prisons, supervising approximately 1,500 
prisoners. (T. 141) Mr. STRICKLAND testified that 
prisoners under his supervision are permitted to wear 
beards, moustaches and Afro-style hair, and that over 
fifty per cent wear some form of facial hair. (T. 142) 


5 When asked, as a Doctor of Medicine who had worked in 
a jail housing over a thousand men who were allowed to 
wear beards and moustaches, whether Mr. SOSTRE's beard 
would presnet any hygienic problem, Dr. TEICH said, "No, 
I certainly doubt that." (T. 139) 
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He said no hygienic, Identification or security problems 
have been encountered. He said allowing men to wear 
beards and moustaches helps them maintain their individual 
identities, and furthers their rehabilitation. (T. 148) 

Mr. STRICKLAND testified further that he could see no 
reason whatsoever for prohibiting SOSTRE from wearing 
his beard, (T. 148) and that, even assuming prohibition 
of all beards could be a proper prison rule, "This is 
beyond my comprehension, that a person would be placed 
in solitary confinement for an excessive period of time 
for wearing a beard. I just simply do not find that 
that action would be recommended or condoned (T. 158) 

Mr. STRICKLAND also testified that when a prisoner 
under his supervision in the District of Colúmbia is 
confined to segregation and has a legal visit, he is 
allowed to go without handcuffs, and is not searched 
prior to the visit. A "pat" search is done afterwards. 

(T. 166) When a prisoner goes to court he is strip 
searched, but rectal inspection is left to the discretion 
of the officer in charge. (T. 174 ff.) Mr. STRICKLAND 
agreed that a search for the purpose of punishment would 
never be proper. (T. 176) 

The final witness at the hearing was Captain MICHAEL 
TERSINI, called by the Plaintiff under Rule 43, F.R.C.P. 
Captain TERSINI, Assistant to the Deputy Superintendent 
of Security at Clinton, testified at length about the 
procedural framework of the disciplinary bodies operating 
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at Clinton Prison. (T. 197-243) TERSINI testified 
that, pursuant to Administrative Bulletin #118 (7 
N.Y.C.R.R., Chapter 9, Part 1020) a "thorough strip 
search," including a rectal examination, is required 
of every prisoner assigned to Unit 14 any time he 
leaves or enters the Unit. He said this rule was 
partially changed in December of 1974 to suspend the 
use of such search for tnedical and staff interviews 
inside the prison. (See Plaintiff's Exhibit #8). 

Captain TERSINI said constant rectal searches are 
required of Unit 14 prisoners because they are 
"normally ... not prone to abiding by the rules." 

(T. 270) 

Captain TERSINI said the no-beard rule at Clinton 
was made by Warden LaVALLEE, one of the Defendants, 
and that it was not proraulgated in any formal statute, 
code or rule.(T. 260) He said the purpose of prohibiting 
beards is to prevent covering of the chin structure or 
cheek bones, and thus hindering identification; and 
for reasons of hygiene (T. 263) 

A summary of Appellant's disciplinary violations 
(Plaintiff's Exhibit #9) was introduced, which showed, 
that the charges which keep Appellant under these for¬ 
midable sanctions from week to week almost always 
involve his "failure to properly shave." (T. 305-6) 

Two mug shots of Mr. SOSTRE, one dated December 18, 
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1973 (Exhibit #10) and the other dated March 18, 1968 
(Exhibit #11) were produced by Defendants from their 
Clinton Prison Identification file on SOSTRE, and 
admitted into evidence. One photograph, #11, shows 
Plaintiff without a beard, the other with. Captain 
TERSINI insisted that Plaintiff's beard changes a 
"focal point" of his Identification when compared to 
his picture without a beard in Exhibit #11. He did 
concede (unlike the Court) that SOSTRE's beard presents 
no hygiene problem. (T. 289-290) 

****** 

At the c.onclusion of the hearing, the Court stated 
his feeling that the issue of Plaintiff's right to wear 
a beard in prison was not of Constitutional magnitude. 
Basing his ruling on his own decision in an earlier case 
where he dismissed a coraplaint against a beard that Plain- 
thff had failed to show the requisite likelihood of suc- 
cess in a trial on the mèrits. 

The Judge also noted there was evidence regarding 
the fact that a beard might present a problem of hygiene 
or mis-identification (Opinion, p. 14.) 

Observing that "judges are not equipped by training 
or in any other way to appraise jails or prisons," Judge 
PORT rejected the claim that indefinite confinement to 
the Box was disproportionate to the infraction and thus 
impermissible. He then decided that the weekly trips on 





the Adjustment Committee's "merry-go-round" constituted 
separate punishments for separate successive offenses 
which were not excessive despite their cumulation (Opin- 
ion, p. 16.) 

On the claim regarding the rectal search, the Court 
found that Plaintiff had failed to show probable success 
on the mèrits and irreparable injury, and denied the 
Motion for Preliminary Injunction (Opinion, p. 19.) 


**>? . 
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ARGUMENT 


I. THE BLANKET RULE PROHIBITING 
ALL BEARDS AT CLINTON PRISON IS 
UNCONSTITUTIONAL ON ITS FACE AND 
AS APPLIED TO APPELLANT SOSTRE 
AND SKOULD HAVE BEEN ENJOINED BY 
THE DISTRICT COURT. 


A. A Prisoner Retains His Ccnstitutional Rights 
After Incarceration And These Rights Can Only 
Be Limited By Legitimate Countervailing 
Interests And Goals Of The Príson . 

In a series of recent prisoners' rights cases the 
United States Supreme Court has firmly established that 
a Citizen's Constitutional rigl-. continue after impris- 
onment, and that limitations on fundamental rights must 
be supported by the legitimate "needs and exigences of 
the institutional environment." Wolff v. McDonald , A18 
U.S. 539, 94 S.Ct. (1974);^ see also Pell v. Procunier , 
418 U.S__ 94 S.Ct. 2800 (1974); 7 Procunier v. Mar ¬ 

tínez , 416 U.S. 396 (1974); Cruz v. Beto, 405 U.S. 319, 


b "There is no iron curtain between the Constitution 
and the prisoners of this Country." 418 U.S. at 555 and 556 

7 "We start with the familiar proposition that '(l)awful 
incarceration brings about the necessary withdrawal or 
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321 (1972.) Thus when a prison regulation is challenged 
as wrongfully l 4 .iting a right protected by the Constitu- 
tion, the Court jiust carefully analyze and determine the 
legitimacy of the rule. Assuming it is based on a real 
need of the prison, the Court must further determine 
whether the scope of the rule could be limited, or whether 
there are altemative ways to accomplish the purpose.8 


limitations of many privileges and rights, a retraction 
justified by the considerations underlying our penal Sys¬ 
tem. ' Price v. Johnston, 334 U.S. 266, 285, 68 S.Ct. 1049, 
1060, 92 L.Ed.2d 1356 (1946.) See also Cruz v. Beto , 405 
U.S. 319, 321, 92 S.Ct. 1079, lffïïI,“3r"L7Eïï72H 263 (1972.) 
In the First Amendment context a corollary of this princi- 
ple is that a prison inmate retains those First Amendment 
rights that are not inconsistent with his status as a pri- 
soner or with the legitimate penological objectives of the 
correction system. Thus challenges to prison restrictions 
that are asserted to inhibit First Amendment interests 
must be analyzed in terms of the legitimate policies and 
goals of the corrections system, to whose custody and care 
the prisoner has been committed in accordance with due pro- 
cess of law." - 416 U.S. at , 94 S.Ct. at 2804. 

8 "Even though the govemmental purpose be legitimate and 
substantial that purpose cannot be pursued by means that 
broadly stifle fundamental personal liberties when the end 
can be more narrowly achieved." Shelton v. Tucker , 364 
U.S. 479, 488 (1960.) See also Procunier v. Martínez , 416 
U.S. at 413; Note: "Less Dràstic Means and the First Amend¬ 
ment, " 78 Yale L.J. 464 (1969.) 
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B. The Right To Wear A Beard Is Protected By 
The United States Constitution. 


This Court in its recent opinion in Dwen v. Barry , 
483 F.2d 1126 (2d Cir. 1973), held a police department 
hair-length regulation unconstitutional: 


While it has been argued that hair 
length controvèrsies are much ado about 
nothing, we think there is a substantial 
Constitutional issue raised by regula¬ 
tion of the plaintiff's hair length. 

The question is whether the govemment 
may interfere with the physical inte- 
grity of the individual and require 
compliance with its Standard of personal 
appearance without demonstrating some 
legitimate State interest reasonably 
requiring some restriction on the in¬ 
dividual. The First, Third, Fourth, 
Seventh, and Eighth Circuits have 
held that the Constitution limits the 
State's right to regulate the personal 
appearance of its citizens. We agree. 

See 01ff v. Ea st Side Union Hifth School 
District, 404 U.S. 1042, 92 S. Ctf! 703, 

30 L. Ed. 2d 736. (DOUGLAS, J. dissenting 
from denial of certiorari.) 


We hold only that a choice of personal 
appearance is an ingredient of an individ¬ 
ual's personal liberty, and that any re¬ 
striction on that right must be justified 
by a legitimate State interest reasonably 
related to the regulation. 

-Ibid at 1130. 


(See also Romano v. Kirwan , 


F. Supp. 


, Civ. 1973- 


629, r. three-judge court decision in the Western District 
of New York in March, 1975, holding unconstitutional a 
New York State Police hair-length rule. District Judge 
John T. CURTIN, writing for the majority, said: "Uniformity 


V 


f 
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for uniformity's sake does not establish a públic need.”) 

In the Dwen case, the State argued that since the 
regulation applied to the police it did not infringe 
upon a Constitutional right. Rejecting this, this Court 
cited with approval Seale v. Manson , 326 F. Supp. 1375 
(D. Conn., 1971), a case in which a jail detainee was 
allowed to keep his beard; and two other cases involving 
hair qüestions in the military. The Court said: While 
these cases and many of those in the other Circuits have 
not concemed uniform police and fire departments, the 
basic issue remains the same -- the right of the State to 
impose standards of hair styling. The differ ent status of 
the individual raising the claim bears on the ques tion of 
whether the right is outweighed by a legitimate State 
interest." (Emphasis added) Dwen v. Barry , supra , at 1130 
Thus, this Circuit, consistent with recent Supreme Court 
decisions, has established that governmental interference 
with a person's hair preference, regardless of the person's 
status (police, military, prisoner), must be based upon 
a reasonable and functional State interest which outweighs 
the individual's constitutional right. 

C. The District Court Erred In Holding That A 

Prisoner's Right T o Wear A Beard Did Not Raise 
A Constitutional Questicn. 

Although the District Court's basis for denying Plain- 





tiff preliminary relief on the beard issue is not clear, it 
ó'ppears thrt his main rationale was the belief that the 
beard question was not of a magnitude requiring Federal 
intervention. In reaching this determination, the Court 
below relied on its own opluion in Sekou v. Henderson , 73 
Civ. 543 (N.D.N.Y., 1973), affd, without opinion , 495 F. 

2d 1367 (2d Cir. , 1974). In Sekou , Judge PORT dismissed 
a pro se cotnplaint challenging a rule prohibiting beards 
at Auburn Prison, and this Court affirmed the dismissal 
without opinion. The cursory dismissal of a pro se com- 
plaint, affirmed without an opinion in this Court, is not 
rightful precedent for dismissing without consideration 
a "substantial Constitutional issue." Dwen v. Barry , supra , 
at 1130. This Court, in affirming the dismissal below in 
Sekou without opinion, did not have the benefit of well- 
argued briefs on appeal, nor a record made below as to the 
scope of the beard rule and the actual beard in question, 
the punitive consequences of the violation, the rationale 
for a blanket prohibition in the face of relaxing standards 
as to the wearing of beards, and the possibility of abuse 
in the arbitrary enforcement of such a rule. 

More importantly, the dismissal of the complaint in 
Sekou was in direct contradiction to recent decisions of 
the U.S. Supreme Court concerning the First Amendment in 
prisons. A constitutional right on the Street remains a 
constitutional right in the prison unless a legitimate need 
for curtailing that right exists. This balancing test was 





explicitly adopted in this Circuit on the very question of 
hair length in Dwen v. Barry , supra . In Sekou , the com- 
plaint was dismissed without any analysis of the legititnacy 
or any balancing of the need for the rule against the 
constitutional right. 

Finally, the District C^urt's resort to a supposed 
rule of judicial non-intervention, in Sekou and in the 
instant case, is not in accord with recent Supreme Court 
decis ons, nor the strong line of Federal decisions through- 
out the country. "A policy of judicial restraint cannot 
encompass our failure to take cognizence of valid Con¬ 
stitucional claims whether arising in Federal or State 

institutions." Procunier v. Martinez.94 S. Ct. 1800. 1807 
4 

(1974). 

D. The Ioiplied Altemative Holding By The Distric t 
Court That Appellant's One-Quarter Inch Beard 
Presented Hvgiene And Security Problems Was Also 
Erroneous . 

While the District Court's main rationale for refusing 
to question the no-beard rule at Clinton Prison was a mis-ap- 
praisal of the First Amendment, and misguided judicial 


4 The District Court throughout the hearing and in its Opin- 
ion expressed a strong judicial philoscphy of non-intervention 
on matters concerning practices within prisons. The Federal 
courts have more recently become deeply involved with 
prison practices when constitutional rights of prisoners are 

involved. See , e.g., Rhem v. Ma lcol m, _F. 2d_ (no. 

74-2072 2d Cir. 11/8/74, STip Op. at 389-391), affirming 
371 F. Supp. 549 (S.D.N.Y., 1973) 
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restraint, the court also somewhat off-handedly offered 
reasons of hygiene and security in an attempt to shore up 
this ruling. 

The Court first found, based on the testimony of 
Capt. TERSINI, that the chin structure is a "critical point" 
in identification of an individual. This testimony 
apparently was accepted by the Court to mean that SOSTRE's 
beard so significantly changed bis appearance that he would 
present an escape risk to the institution. The absurdity 
of such an idea would be humorous if it had not been 
accepted by a federal judge, and justified as a basis to 
keep someone lòcked up indefinitely in punitive segrega- 
tion. 

Moreover, the record below shows ttiat Clinton Prison 

has two photographs of SOSTRE, wit.h and without the beard, 

and both pictures are available to check his identification. 

His beard in no way alters or hides his "chin structure;" 

but rather highlights it. Any rational, impartial person 

can see that this beard could not conceivably cause any 

6 

problem in the identification of the Appellant. 

The District Judge cited hygiene as the other basis 
for the blanket rule against beards. Ironically, on the day 


6 Superintendent MARION STRICKLAND, incharge of security 
in three penetentiaries in the District of Colimbia, testi- 
fied that prisoners there are allowed to wear beards and 
moustaches, and there are no problems concerning security, 
identification or hygiene. He further testified that he had 
been in correctional work for thirteen years, and could not 
see any legitimate prison interest to prohibit Appellant 
from wearing his beard 
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the Court handed down its decision, the schools in Aubum 
were closed because of a suspected lice problem. The 
District Court seized upon this situation, completely 
outside the record to bolster its position that lice could 
be a problem in a closed society like a prison. Capt. 

TERSINI was asked directly whether Mr. SOSTRE's beard 
presented any hygiene problem to the institution, and he 
replied that it did not. (T. 290) Dr. TEICH agreed. (T. 139) 
§1® f*l so s . eal·e v. Mans on , supra . A glance at the mug shot 
(Plaintiff s Exhibit 10) shows that Appellant has far less 
hair than the great majority of men in or out of prison. 

The District Court was clearly wrong in accepting 
hygiene or identification as a basis for a hands-off policy 
on qüestions concerning prison practices. There was in 
fact no showing in the hearing below of any legitimate 
purpose served by the blanket rule against all beards. 

E- Even A ssuming The Prison Has Legitimate Inter ests 
Concerning The Question Of Prisoners' Right To 
Beards, Such Interes t Could Be Served By 
Altemative Less Dràstic Measures . 

The limitation of First Amendment 
freedoms must be no greater than is neces- 
saryor essential to the protection of the 
particular govemment interest involved. Thus 
a restriction on inmate correspondence that 
furthers an important or substantial interest 
of penal administration will nevertheless b? 
invàlid if its sweep is unnecessarily broad. 

Procunier v. Martínez, supra , at 413. 
See also United States v. O’Brien , 391 U.S. 367, 377 (1965); 


7 : ' 

" í 




Butler v. Preiser , 380 F. Supp. 612 (S.D.N.Y., 19/4), Note 
Less Dràstic Means And the First Amendment, 78 Yale 65 
464 (1964) 

Here, the rule at Clinton, prohibiting all facial 
hair below the còrners of the mouth, prohibits with such 
a broad sweep as to go far beyond any legitimate prison 
interests. "It has become axiomatic that precision of reg- 
ulations must be the toucbstone in the areas so closely 
touching our most precious freedoms." NAACP v. Button, 371 
U.S. 415, 438 (1963) See also A ptheker v. Secretar y of State, 
378 U.S. 479, 488 (1968). 

The overbreadth of the no-beard rule at Clinton can be 
seen when compared to the Model Rule concerning appearance 

and dress style drafted by the Center for Criminal Justice at 

7 . . , 

Boston University. In addition the Defendant Commissioner o 

Corrections has institv ed a beard and hair rule for county 

jails and penetentiaries which takes into account pre- 

vailing community styles and standards, and allows for beards 

providing they do not present real problems of hygiene or 
8 

security. 

It is obvious that there are altemative ways to deal 
with hygiene and identification if there are shown to be 

7. Krantz, Model Rules and Regulations on Prisoners Rights 
Responsibilities, Rule 1A-6 (See Appendix) 

8. Title 7N.Y.C.R.R. &5100.6(c) (See Appendix) 

See also National Advisory Commission on criminal Justice 
Standards and Goals, Chapter 2 Rights of Offenders, Standard 

2.15 
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real problems. Rules can require that beards be kept 

clean, trimmed, and not unreasonably long. Duplicate 

photographs of priscners can be kept on file witb and 

without beards, so that both identifications are avail- 

able. See Teterud v. Gilman, 385 F. Supp 153, 160 
‘ 9 

(S .D. Iowa, 1974) . 

The beard which Appellant had when he went to jail 
is part of his personal and cultural identity, as well as 
his "identification." The prison seeks to make him change 
his identity by forcing him to shave. The right of 
self-expression and self-identity through the simple act 
of choosing how you look is just as valuable to a prisoner 
as it is to a free person. 

When the prison gates slam behind 
an inmate, he does not lose his human 
quality; his mind does not become closed 
to ideas; his intellect does not cease 
to feed on a free and onen interchange of 
ideas; his yearning for self-respect does 
not end; nor his quest for self-realization 
concluded, If anything, the need for iden¬ 
tity and self-respect are more compelling 
in the dehumanizing prison environment. 

It is the role of the First Amend- 
ment and this Court to protect those 


9. In upholding the right of a Native American prisoner 
to wear his hair long, the Court dismissed the rationale 
of security-identification, stating: 

First, the record discloses th it all inmates of 
the Iowa State Penitentiary are photographed 
shortly after tneir arrival at the institution. 

According to Warden Brewer, these photographs 
are taken for ID purposes. If an inmate grows 
his hair long he can easily be identified by 
having a second picture taken. 

Teterud v. Gil·lman, supra . at 16U 
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precious personal rights by which we 
satisfy such basic yeamings of human 
spirit. 

Procunier v. Martínez, 

55"3\-ütTkY 181'fi- 

(BRENNAN, J. concurring). 

The lower Court failed to analyze and weigh the reasons 
for the no-beard rule against the "substantial constitutional 
right" of the Appellant. Judge PORT didn't believe that 
SOSTRE had a constitutional right to begin with, so it is 
not surprising that the reasons for the rule were per- 
functorily accepted. 

The Constitution as interpreted in the cases discussed 
requires the federal courts to restrain the arbitrary pro- 
scription of beards as applied to the Appellant, and 
enforced at Clinton and elsewhere, and the District Court's 
rejection of the claim for relief from this rule was a 
clear aouse of his discretion which ought to be reversed 
by this court. 


*- v 




*ií 


10 


10. For an anecdote concerning needless, dehumanizing 
prison grooming rules justified under the rubric of 
security and Identification, see the story of the rule 
against blue underwear, T he Official Report of the 
New York State Special Commission on Attica , p. 5ïï. 
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II. THE INDEFINITE CONFINEMENT OF 
PLAINTIFF IN PUNITIVE SEGREGATION 
FOR REFUSING TO SHAVE CONSTITUTES 
PUNISHMENT GREATLY DI3PROPORTIONATE 
TO THE ALLEGED RULE INFRACTION, IN 
VIOLATION OF THE EIGHTH AMENDMENT, 

AND THE DISTRICT COURT ERRED IN NOT 
GRANTING PLAINTIFF PRELIMINARY RELIEF. 


A - Federal Courts Have Held That Punishment For 

Prison Rule Infractions Hust Not Be Disproport - 
ionate To The Seriousness Of The Alleged Offense . 

The United States Court of Appeals for the Seventh 
Circuit has clearly established the proposition that pun¬ 
ishment for prison rule infractions must not be dispro- 
portionate to the seriousness of the offense. 


We recognize the general proposition 
that punishment which is disproportionate 
to the offense committed constitutes 
cruel and unusual punishment whether im- 
posed without or within prison walls. 
Weems v. United States, 217 U.S. 349. 30 
3"-Ct. 544", 54 L.Ed. 793 (1910), Wright 
v. McMann , 321 F.Supp. 127 (N.D.N.Y. 

T97Ó), Fülwood v. Clemmer, 206 F.Suod. 

370 (D.D.C. 1967.) T1 


- Adams v. Carlson. 
WF.Id ST9' (7th 
Cir. 1973) at 636. 


The Court went on to say that disproportionality 
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is partly a question of fact and 

wholly one of degree. An inmate 
w ho refiíses to shave his beard dees 
n ot ordlnaríly des~irve solitary 
confinemen tT; conversely the master- 
rnind of a íarge scale escape attempt 
or a devastating riot may justly re- 
ceive more than a few days in iso- 
lation from his fellow inmates. 

- Id. at 636 (emphasis 
added) 11 


The Court said segregation should be reserved "to ccrrect 
serious infractions of the rules." I^i. at p. 628. See also 
Fulwood v. Clemmer , 206 F.Supp. 370 (D.D.C. 1962)j in 
which the Court ordered the plaintiff released from sol¬ 
itary confinement, holding the length of confinement and 
the punishment was disproportionate to the offense involv- 
ed. 

On remand, the District Court in Adams carefully 
analyzed the conditions of confinement of the plaintiffs, 
who had been in segregation for sixteen months, and the 
nature of the rule infractions with which they were 
charged: 


All of these plaintiffs were found 
to have committed violations regarding 
the July, 1972 work stoppage, either 


ü "To be sure, imprisonment for ninety days is not, in 
the abstract, a punishment which is either cruel or u 11- 
usual. But the question cannot be considered in the ab¬ 
stract. Even one day in prison would be a cruel and un- 
usual punishment for the crime of having a common cold." 
Robinson v. Califòrnia, 370 U.S. 660, 667 (1962) 






agitating or refusing to work. Some 
of the plaintiffs have been found to 
have committed several other infrac- 
tions of prison rules during their con¬ 
finement in segregation. The Couit 
feels that the other offenses which 
these plaintiffs were found to have com- 
mitted were all of a relatively rainor 
nature. Additionally very few of them 
are of a recent nature, as the prepond- 
erance of them occur^ed during the 
months of July and August, 1972. From 
its review of the records and memorànd¬ 
um of the new hearings, the Court concludes 
that incidents of sufficient gravity 
have not occurred to justify the confine- 
ment as restrictive as that imposed upon 
the plaintiffs by placing them in H and I 
Units (segregation) for 16 months. This 
Court feels that punishing the plaintiffs 
by placing them in confinement under the 
very restrictive conditions imposed in 
H and I Units for a period of sixteen 
months constitutes punishment dispro- 
portionate to the various offenses with 
which the plaintiffs are charged and con- 
sequently is violative of the Eighth 
Amendment's prohibition against Cruel and 
Unusual Punishment. 

- Adams v. Carlson, 368 
F.Sudp. 105Ó, 1Ò53 • 

(E.D. ILL. 1973.) 


Thus the Court in Adams held that confinement in a segre¬ 
gation unit for sixteen months for, at the very least, 
active participation in a work stoppage, was punishment 
disproportionate to the offense. 

The Eighth Amendment test of analyzing the appro- 
propriateness of the punishment by taking into consider- 
ation the seriousness of the prison rule infraction was 
established three years prior to Adams by Judge JAMES T. 
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FOLEY in his landmark opinion in Wright v. McMann , 321 
F.Supp. 127 (N.D.N.Y. 1970.) In Wright the plaintiff 
was placed in indefinite long-term segregation at Clinton 
Prison for refusing to sign a paper indicating he nad 
read certain safety rules prior to commencing work. In 
hoXding such confinement violative of the Eighth Atnend- 
ment, Judge FOLEY said: 


No longer can prisons and their in- 
raates be considered society with every 
internal disciplinar/ judgment to be 
blissfully regarded as immune from the 
lime-light that all públic agencies are 
ordinarily subject to . . . 

Security, of course, has been and 
should be of paramount interest in max- 
imum security prisons. It is a pnmary 
consideration I keep in mind throughout 
the decision I make in these actions . . . 


However, there are risks in every 
phase of human life and this State ínter- 
est can never iustify treatment and pro- 
cedure in prison confinement proven vio¬ 
lative of human decency and Constitution- 

al right. ,_ 

- 321 F.Supp. at 1 j7. 


After considering the nature of the confinement and 
the seriousness of the infraction, Judge FOLEY found that 
the "original confinement to segregation of MOSHER (plain¬ 
tiff) and its prolongation was grossly disproportionate 
for the offense committed by hira." 321 F.Supp. at 145. 

In Sostre v. McGinnis , 442 F.2d 178 (2d Cir. 1971), 
this Court was faced with a question of disproportionate 
punishment occasioned by a year-long confinement of this 
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Appellant in segregation at Greenhaven Prison, in 1969, 
for three alleged rule infractions.12 The Court, while 
accepting the legal concept of disproportionate punish- 
ment in a prison situation, found the punishment received 
by SOSTRE was not excessive (Judges FEINBERG and SMITH 
dissenting.) But the Court left the door open for con- 
sideration of other circumstances where punishment could 
be disproportionate to an offense.13 xhe continuing pun¬ 
ishment inflicted on the Appellant here is just such a 
case.1^ 

In addition, the precedential effect of Sostre v. 
McGinnis must now be judged in its historical context. 
This Court's opinion in Sostre was the first Circuit 
Court case which dealt with major areas of prisoners' 
rights (disciplinary due process, rights of political ex- 
pression, mail rights.) While it was a landmark case in 
its time, many of its holdings have now been expanded. 
Wolff v. McDonald , supra , has extended the requirements 


12 SOSTRE was allegedly confined to segregation for rc- 
fusing to answer qüestions about the Republic of New 
Àfrica, attempting to mail a legal motion to his co-de- 
findant via his attorney, and writing to his sister that 
he would soon be freed. 

13 "w e stress the seriousness of the múltiple offenses 
charged against SOSTRE by Warden FOLLETTE, see pp. 183-85, 
supra , and express no view as to the Constitutionality of 
such segregated confinement as SOSTRE experienced if it 
were imposed for lesser offenses. Specifically, we express 
no view as to the Constitutionality of such segregated con¬ 
finement if it had been imposed on account of one or any 
combination of the offenses charged against SOSTRE other 
f’\an all of them.” Sostre v. McGinnis , supra , at 194, f. 28. 

1^ See National Advisory Commission, supra , (fn. cont.) 
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ef disciplinary due process, and has prohibited prison 
officials from reading legal mail; Procunier v. Martínez , 
supra , has expanded other mail rights. The Seventh Cir¬ 
cuit in Adams v. Carlson , ( supra ) has more favorably 
and concretely applied the concept of disproportionate 
punishment. Since this Court in McGinni^ faced the ques- 
tion of federal judicial interverrtion in prison administra- 
tion, there have been numerous cases in which courts 
have become deeply involved in State prison practices 
where constitutional rights were at stake. ( See t e . g ., 
Procunier v. Martínez , supra ; Rhem v. Malcolm , supra ) 

Also since McGinnis , the tragedy of Attica took 
place, and the bankruptcy and failure of the New York 
State prison system was exposed to this Court and to 
the world.15 As Chief Judge KAUFMAN (author of the ma- 


^ (cont.) Standard 211 Rules of Conduct , "Each correctional 
agency should immediately promulgate rules of conduct for of- 
fenders under its jurisdiction such rules should: * * * 4) be 
accompanied by a statement of the range of sanctions that should 
be proportionate to the gravity of the rule and the severity of 
the violation." 

^ See Inmates of Attica v. Rockefel·ler , 453 F.2d 12 (2d Cir. 
1972) See also US.A, ex rel. Larkins v. Oswald (2d Cir. 1975, 
No. 74 18875 in which this Circuit recently stated: 

The variety of possible charges, the erroneously 
long confinement, are all part and parcel of an in- 
temal disciplinary system which doubtless contri- 
buted to the Attica riot in the first instance 
(See Attica: The Official Report of the New York 
State Special Commission on Attica , Bantam Ed. W72, 
pp. 74-79), which have resulted in other litigation, 
but which in any event are now outmoded, and for 
the future at least, wholly unconstitutional under 
Wolff v. McDonald." Id. at 1436 
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jority opinion in Sostre v. McGinnis) recently said: 


It is clear beyond cavil that American 
prisons have failed dismally to fulfill 
the ambition of contemporary penologists 
that prisoners should be treated and re- 
habilitated. Although it is impossible 
to deny that many are sentenced to prison 
as punishment, however, we cannot condone 
the idea that the mere fact of incarceration 
permits a prisoner to be punished at the 
whim of those charged with his confinement. 

U.S.A. ex rel Haymes v. 
Montanye, (2d Cir. 1974, 
no. 74-1208, Slip Op. at 22) 16 


Thus, Sostre v. McGinnis was an initial step in 
recognizing the constitutional rights of prisoners, 
and the Supreme Court has since spoken very clearly 
about the duty of federal courts to protect these 
rights. Now is the time to fix the constitutional 
limits on punishment within the prison, and it is 
hard to imagine a fact situation in which forceful 
application of clearcut restrictions on administrative 


In e. footnote further on, Judge KAU '4N said, "After 
all these years of reviewing prison problems we are not too 
myopic to notice the distinct possibility of arbitrary, mis- 
guided or disirgenious invocation of administrative justifi- 
cations for tr.uisfer. Although we must to some extent rely 
upon the good faith of prison officials the individual inmate 
is not left unprotected against such abuses. See Newkirk v. 
Butler , Slip Op. at 3893, 3899 (2d Cir., June 3, 1974)" ld. 
at 27, f. 4. 
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coercion could be more appropriate, or more morally 
and humanely imperative. The extremely painful and 
deleterious sanctions brought against SOSTRE in the 
Box at Clinton these many months are spread upon the 
record from the District vJourt with thick strokes: 


/T/hey just want you to submit and 
Éecome institutionalized and become 
a robot and destroy your personality, 
and that's all that I have left. I 
was framed, I have had my freedom taken 
away from me, I have lost my business, 

I have had injustice piled on me on top 
of injustice, I'm locked away from all 
human c.ontact 24 hours a day. I haven' t 
had the sun on me unless I was taken out 
in the car because even in the -- tiger 
cage is what they call it. It's not 
even a back yard. You don't even get 
sun because it has an overhang on it. 

The first time I saw TV and music was 
at the county jail in months, so I 
don't have anyting to cling to. They 
just want to take your flesh, your free¬ 
dom and your personality and everything 
else and to submit your dignity and 
humanity. They want complete submission, 
and this is the way they get it, by in- 
timidation and brutality, loss of parole 
and privileges from the majority. There 
are a few of us who are standing firm 
and are holding the line, you know, trying 
to maintain some sort of civilized Stan¬ 
dard of decency that they cannot take 
from us. 

(T. 87) 


The procedures which have kept MARTIN SOSTRE in 
Segregation for so many months are a patent sham, and 
the Court was in error in finding his sustained refusal 
to knuckle under to the wrongful insistence that he 
shave to be a series of separate offenses. Grossly 
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disproportionate punishraent-endless harsh coercion for 

the purpose of forcing a prisoner to submit to the will 
of the authorities has no place in a system ruled by 
our Constitution. Demeaning, dehumanizing treatment, 
arbitrary, unnecessary rules, and excessive, indefinite 
punishment all offend our inalienable rights. Such were 
the causes of Attica. Cf. generally The Report of the 
Official New York State Cpmmission on Attica . 

The dissenting opinions of Judges Feinberg and 
Smith in Sostre v. McGinnis , supra , should be studied 
closely by this Court now, for within them is recog- 
nitiion of the inhumanity of excessive punishment and 
its substantially harmful effects. The standards of 
Sostre regarding disproportionate punishment must be 
expanded and re-defined in light of the Court s con- 
tinued leaming and understanding about prisons in 
America. 

B. The Continuing Indefinite Punishment Endured 
By Appellant For V i olating The No-Beard Rule 
Is Grossly Disproportionate. And Will Irreparably 
Harm Appellant>If Not Forbidden By This Cour t. 

This Court, in recently upholding a jury verdict 
awarding a prisoner $12.000, for twelve days of illegal 
confinement in punitive segregation at Attica, said that: 

Even though Appellee had two or three 
showers , one attoroey visit and two visits 
to the prison hospital he was locked in hls 
celi 24 hours a day for a period of 12 days. 





Ordinarily he would have at least 4 1/2 
hours in the prison yard and meals 
with other inmates. He was forced to 
submit to the humiliating 'strip search' 
which included a probe of his rectum by 
prison guards. He was marched naked to 
the segregation celi where he waited an 
hour before being given clothing. Under 
the Dept. of Correctional Services regu- 
lations for segregation, 7 N.Y.C.R. R. § 

301.5, he was entitled, unless there was 
'imminent danger that an inmate will do 
injury to himself or to another,' to a 
minimum of one hour of exercite out of 
doors, weather permitting, each day, after 
the fifth day of confinement, or to one 
hour of exercise in the exercise room, but he 
was given neither. Finally the fact that 
he was kept five days longer than the 
Adjustment Committee had directed and 
five days longer than permitted under 
prison regulations, 7 N.Y.C.R.R. S 252.5 
(e)(3), undoubtedly must have created 
an anguish and anxiety or fear of inde- 
finite confinement to segregation, matters 
for which he is entitled to be justly 
compensated. Probably it would be difficult 
for anyone, juror. lawyer, or judge, 
properly to assess the pyschological 
impact of solitary confinement for 12 
days, five of which are spent without 
knowing when the confinement is going to 
end. Cf. Rhem v. Malcolm , 371 F. Supp. 

594, 601-607 (S.D.N.Y. , 1974) aff'd in part, 
rev'd in part. No. 74-2072 (2d Cir., Nov. 87 
1974) SÏip Ó£. 377,385. 

U.S. ex rel. Larkins v. Oswald, 


In the instant case, the District Court found that 
"confinement in Special Housing (Unit 14) results in a 
number of deprivation not conferred on the inmates in the 
general population of the prison. These additional depriv* 
ations and restrictions in a prison environment are of 
a substantial nature to a person so confined." (Opinion, 
p. <c ). While this finding is not erroneous, it greatly 
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understates the magnitude of the punishment that Appellant 

has endured and will continue to endure for refusing to 

1 ^ 

accept the no-beard rule. There are a variety of lesser 
punishments available to the Adjustment Committee, in- 
cluding reprimand, loss of one or more specified priv- 
ileges for a specified period, temporary or permanent 
"change of program," and the like, all much more commen- 
surate with the tninor infraction involved. Instead the 
Appellant is kept locked in his celi 24 hours a days 
without real human contact. He is denied all visits and 
activities and has no comissary or earphones. As he put 
it: "I am on rock bottom, where they can't take any more. 

(T. 90) 

Appellant is also subject to the degrading and dehuxnan 
izing rectal search rule, further discussed below in Point 
III. He has refused to submit to this demeaning practice, 
claiming it is an unreasonable search, without probable 
cause, which violates his constitutional rights. At those 
times when it is decided by prison officials that he must 


i» In considering the amount of punishment Appellant has 
eïdured for vfolafion of the no-beard rule. this Court should 
also consider the punitive and harmful effect of the summary 
transfer from Aubum to Clinton which was in part a result 
ofTis refSLl to comply with »e no-beard rule See H|ï|e| 

V. Montanye , F. 2d__(2dCir., 1974, No. 74-1200). See also 

Newkirk v. ButTer. 


18. N.Y.C.R.R., Chapter V, § 253.5 




leave the Unit (e.g., go to court) the anus examination 
• * • « 

is done forcibly. This has resulted in eleven beatings. 
The seriousness and potential irreparable nature of the 
punishmeiit being inflicted on SOSTRE is also reflected in 
the testimony of Dr. TEICH, who said that long-term 

solitary confinement encourages a disintegration of per- 

1 « 

sonality and development towards a psychotic process. T 
It is obvious that this open-ended punishment of 
Appellant is grossly disproportionate, and he will con- 
tinue to suffer irreparably if this Court permits it 
to be resumed. 


IQ See also testimony of Dr. Seymour HALLECK who was 
an expert witness in Sostre v. Rockefeller , supra , where 
he testified that long-term isolation may have so serious 
an impact as in fact to destroy a person's mentality. 

See also National Advisory Commission, supra , Standard 
2.4, Protection against Personal Abuse. 






III THE DISTRICT COURT ERRED IN 
DENYING PRELIMINARY RELIEF FROÜ 
TH E ARBÍTRARY, PUNI'TIVE AND OVÉR- 
BROAD APPLICATION OF THE RECTAL 
SEARCH RULÉ BY PEFENdANTS "AÜATNST 
A PPELLANt: 

A. The Rectal Examination Rule In The Segregation Unit 
At Clinton Prison Goes Beyond Any Legitimate Pur- 
pose, And Is Enforced As Part Of The Sanction Of 
Solitary Confinement In Violation Of The Fourth, 
Sixth, Eighth And Fourteenth Amendments To The 
United States Constitution. 

It is a fundamental concept of our constitutional system 
that the privacy and dignity of the individual is sacrosanct, 
and cannot be invaded by the govemment except upon the 
showing of an overriding State interest. 

The security of one's privacy against 
arbitrary intrusion by the police--which 
is at the core of the 4th Amendment—is 
basic to a free society. 

Wolf v. Colorado, 

T38 U.S. 25, TT 8 (1949) 


The purpose of the Fourth Amendment is...to 
protect personal privacy and dignity against 
unwarranted intrusion by the State. 

Schmerber v. Califòrnia, 

384 U.S. 757, 76/ <WS) 

The right of privacy and personal dignity is not only 
a premise upon which the Fourth Amendment rests, but is 
protected by several other amendments. In Griswold v. 
Connecticut . 381 U.S. 479 (1965), the Court found the 
right of privacy to be protected by the "penumbra" of the 
Bill of Rights, invoking the First, Fourth, Fifth, 
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Eighth, and Ninth Amendments. In addition, an intrusion 
into the privacy of a person's body can be so offensive to 
human dignity and "shocking to the conscience" as to be 
violative of the due process protections of Fifth and 
Fourteenth Amendments. See e.g. Rochin v Califòrnia , 

342 U.S. 165. 172 (1952); U.S. ex rel. Guy v. McCauley , 

385 F. Supp. 193 (E.D. Wisc., 1974) 

Whichever constitutional amendment is involved, the 
test is always one of balancing the individual's right to 
privacy and dignity against the State's reasonable interest 
in limiting or curtailing such right. In Palmigimo v. Trav- 
isona . 317 F. Supp 776 (D.R.I., 1970) the Court said that: 
"...the right to be free from unreasonable searches and 
seizures is one of the rights retained by prisoners subject 
of course to such curtailment as may be made necessary by 
the purposes of confinement and the requirements of 
security." Ibid ., at p. 792. See also Terry v. Ohio , 392 
U.S. 1 (1967) . 


In weighing the individual interest against the State 
interest, the Court must take into consideration the nature 
and extent of the invasion of privacy or human dignity com- 


20. Quoting from Camara v. Municipal Court , 387 U.S. 523, 
534 (1967) the Supreme Court in Terry stated: 

There is no ready test for determining reason¬ 
able ness other than by balancing the need to 
search(or seize) against the invasion which the 
search (or seizure) entails. 



392 U.S. at 21. 


plained of, and whether the State has less dràstic or more 
narrowly applicable means to accomplish its legitimate 


purpose. 

In Schmerber v. Califòrnia , 384 U.S. 757 (1964), the 
Supreme Court upheld the involuntary taking of blood from 
a car accident victim in order to determine if he was 
driving while drunk. The Court found that the taking of 
blood was done by a doctor, a practice not requiring force 
or implied force, ar.d thus was not an overly offensive 
intrúsion of privacy. The Court nevertheless set forth 
a mininum showing required before even such an otherwise 
non-offensive body intrusion could be permitted: 

The interests in human dignity and 
privacy which the Fourth Amendment pro- 
tects forbid any such intrusions on the 
mere chance that desired evidence might be 
obtained. In the absence of a clear 
indication that in fact such evidence 
will be found, the fundamental human 
interests require law officers to suffer 
the risk that such evidence may disappear 
unless there is an immediate search. 

384 U.S. at 770. 

(Emphasis added) 

The "clear indication" Standard had been adopted by 
the Ninth Circuit as a pre-requisite to the requirement of 
body cavity searches in border-crossing cases. ...We need 

not hold the search of any body cavity justified merely 
because it is a border search and nothing more. There must 
exist facts creating a clear indication, or plain suggestion, 
of smuggling.: Rivas v. U.S ., 368 F. 2d 703 (9th Cir., 1966) 
See also Henderson v. U.S., 390 F. 2d 805 ( 9th Cir., 1967). 



For the less offensive and intrusive strip search, 
a lesser showing has been called for in the cases, with 
the same Ninth Circuit requiring that officers harbor a 
"real suspicion," based on "objective, articulable facts," 
before the search can be lawfully demanded. United States 
v. Guadalup-Garza , 421 F.2d 879 (9th Cir. 1970) 

The "real suspicion" test was adopted by Chief Judge 
John T. Curtin in a recent opinion enjoining the Erie 
County Jail from requiring an indicted Attica defendant 
from submitting to a strip search beiore he entered to see 

his co-defendants. See Big Black v. Amico , _F. Supp. _ 

(W.D.N.Y., Dec., 1974) Talking about a strip search even 
without its more degrading anus examination component, 
the Court said: 


A strip search of a visitor is a 
degrading and embarrassing experience 
and should be permitted only whrn less 
offensive measures would not render the 
facility secure. Generally speaking, 
any search made without a warrant is 
deemed to be presumptively unreasonable 
and a violation of a constitutional 
right. The burden is on the State to 
justify the reasonableness of the in¬ 
trús ion under the surrounding circum- 
stances and point to specific facts which 
justify a transgression of the type 
proposed. Slip Opinion. 

In the coercive, demoralized atmosphere of a 
maximum security prison, bowing down and spreading 
your buttocks in order for your captors to inspect 
from behind is at best fearful and degrading. It alto 
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concretely raises the explícit suggestion and ultimate 
convict's fear of sodomy and rape. It is indeed a 
profound and loathsome invasion of privacy and dignity, 
and should clearly be forbidden in all but the most 
poincedly obvious cases. (T. 86) A rule which automa- 
tically requires rectal searches of persons confined 
to Segregation, as a further punitive aspect of such 
confinement, is in no way related to a legitimate in- 
terest of the State, and is an abuse of the discretionary 
power of prison officials in maintaining order and 
security in the prison. Compare Daughtery v. Harris , 

476 F.2d 292 (CA 10, 1972) mistakenly relied on by 
the District Court here, in which the court held that 
on the record before it the rectal search was not an 
abuse of discretion. See also the new rules now in 
effect in federal prisons, in Appendix C. 

The rectal search rule at Clinton is onerous and 
overbroad, and has great potentiality for (and history 
of) abuse, as a pretext for harassment and unlawful 
corporal punishment. Under these circumstances its 
further application should be preliminarily enjoined, 
until proper standards and limitations can be determined 
on a full record after a trial. 

B. Th e Potential Harm To The Plaintiff From The 

Continued Enf orcement Of The Rectol Search Rule 
Against Him If He Is Returned To The Box Is 



Immediate And Irreparable, And The Record 
Below Shows That At A Full Trial For A Per ¬ 
manent Injunction Plaintiff Has A Good Like - 
lihood Of Establishing New Constitutional 
Limitations on Its Use In Prison . 

Plaintiff clearly showed upon the record in the 
District Court, and Defendants failed to rebut, that 
the enforcement of the anus examination rule against 
him in the Box at Clinton has led to a gread deal 
of suffering and deprivation, all of it unjustified, 
which will doubtless continue in the absence of some 
restrictive action by the Court. Since he has con- 
scientiously refused to submit to the search, upon 
his firm belief that it is a gross violation of his 
fundamental human and constitutional rights, and since 
the prison remains adamant about the use of force to 
impose the search upon him when they wish (and about 
denying him visits or other amenities when he will not 
submit voluntarily), he is threatened with great 
harm if he retums to the Box before the matter is 
resolved by a full trial on the issue of permanent 
relief. He can expect to be beaten up when this Court' 
stay is ended, and he goes back in, and at any time 
he comes back out. In addition, he can expect to 
remain on "minimum privileges," and to be deni»d all 
visits, including visits from his attomeys. Surely 
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this is enough in the way of a threat of "irreparable" 
harm to satisfy the requirement of the law of preliminary 
injunction. See, e.g. I nmates of Attica v. Rockefeller , 
453 F.2d 12 (2d Cir. 1971) 

Appellant has claimed that the rectal search is 
used to punish, intimidate, and coerce, without any 
legitimate need from a security standpoint. Defendants 
have agreed this would be wrong and irapermissible, but 
deny that it has happened. SOST p E's uncontradicted 
testimony, however, 3trongly supports the preliminary 
conclusion that it does happen, and the record below 
thus indicates a good likelihood that some action will 
be taken by the Court pursuant to a trial on the mèrits. 
Unless the very possibility of abuses already factually 
established be negated, it seems quite likely that some 
judicial Standard will emerge which limits use of the 
rectal search to circumstances where reasonable grounds 
exist for requiring it, and forbids its use as a punitive 
or coercive measure, either by rule or actual practice. 

The likelihood of success on the mèrits exists on 
a level sufficient to warrant injunctive relief, and 
the prospect of irreparable harm is forcefully clear. 

The District Court's decision denying the Motion for 



Preliminary Injunction should therefore be reversed by 
this Court, and the case remanded; with instructions 
to the District Court to enter an order protecting the 


Plaintiff until a trial can take place. 


Respectfully submitteo 


MARTIN SOSTRE 
pro se 

Jefferson County Jail 
Watertown, New York 

DENNIS CUNNINGHAM 
MICHAEL DEUTSCH 
Attorneys for Appellant 
110 Pearl Street 
Buffalo, New York 
(716) 842 1170 


Of Counsel and legal assistants 
Elizabeth M. Fink 
Joseph J. Heath 
Sharon Fischer 
Polly Eustis 



APPENDIX A 


MODKf. Hl'I.KS AM) KIX.T’I.ATIONS 


liulc IA--G Appcarr.nce: Dress and flairstyle 

Although an approprinto lcvel of noatners is exprctcd, in- 
matcs shall bo frec to adopt any stvlo of haiivut, beard, gontec, or 
mouslaehe, subiecl only to such foliowing iv ndations as arc inr.dc 
ncccssary by c.xupnlion, lical'ui, oi 1 iCiíu 'tiaciiis. 

(1) Inmates assigncd to food nt eparation and handling ar.d work- 
ing in fcod storagc and serving arcas may bo required to 
wear a hnirncl or cther covcring, or may be requirtd to 
maintain suitably croppcd liair to keep hair from food and 
food contact suríaces. 

(2) Inmates shall rcccivc advance nolification of those other 
work assigimicnts which may icasonably be deteimincd by 
the superintendent or his designec* to be a safetv ha/ard to 
thosc with long hair or bon ixis. Inmates unablc or cnwilling 
to conform to sxfoty reejuirements of a particular job shall 
be assigned elsewhere. 

(3) Should exomination of an inmate’s hair or living quarters 
reveal the piesence uf verrnin, medical treatincnt shall he 
iniliated as soon as possible. The cutting oí an inmate’s hair 
is permisrible under thcse cireumstances. 

(4) Wher.ever il becomos apparont that the growth of hair, 
beards or moustachcs on an ininate may ercate a problem in 
positive identification, a new photograph may be taken of 
the ininate and placed in his file. 

(5) It shall be the policv of the ínstiiution tn onoourage individ- 
uality among inmates by offering as much dress variety to, 
inmales as is ronsistent with the inherent rcsources and fi- 
nuncial limitalions of the institution. 


Comt:i( ntury 

The basic thrust of the proposed 
rcRulation o:i dress and api>caranrc* 
is that absent ile.irly dofincd cimini- 
stance.s, inmates should be i>crrniMed 
to individuali/.e their ap] carance. 
Cumnt .Massachusetts policy seems 
to be movirip alone this road. Al- 
thou^h the scope of the regulat ions 
has nut as yet been constitiitionally 


required under the First Amend- 
ment, tlu re are jioücy considerat ions 
whith do support them. Fincourag- 
ing individrality in appcaranco will 
cnablc an ininate to alter his iraatre 
and pei souality with n-spect to oth¬ 
er: nid yive him ihe opportunity for 
improvement. Secondly, the varic- 
lies i:i uppcaranee will aid in the 
breakdown of conformity in h.iLits 
y^nnd idoas whith is prevalent amoni? 
so inruy meu in close living quar¬ 
ters for long durat iens. Finally, 
with moro of a visible outlet for in- 
nmte dccision nial inir. rorrcctionnl 
pcrsonnel will be better able to rvc- 
ognizc and evalunte sul tle elianyes 
in personal ity. 





APPENDIX B 


NYCRR 

§ 51C0.6 


TITLK 7 CORRKCTIONAL SKP.VTC7.ii 


* Th 0 wcaring of beards, mustachcs and sidebums by male prisoners and b.t 

halr stylcs of both male and fcmale prisoners are govcmed by such factors as 
proper sccurity, saaitation and prlsoner Identification, and the prevaülng modes in 
Boclcty generally and the communtty In which the prlsoner resldcs. Considtrmg 
these factors, each sherift or officlal ln charge shaU set standards íor the faciUty 
under his JurisdlcUon so as to Insure that they cannot be con.-truca as discrimi- 
natory arbltrary or caprlcious ln that they shall apply equally to .-01 prisoners. 
The use of a psychlatric. typc or similar lcck-type raaor which provlàes for proper 
control of razor bladcs by officlals is urged. If budgetary aUotments are adequate, 
halrcuttlng should be accomplishcd by a propcrly quallfied or llccnsed barber bat 
otherwisc the Services of a sta£f member or a prisoner with necessary slóil3 in the 
uío of barber tools may be utilized. Halrcuttlng, halr styling and shavir.g snouid 
be accompllshed in conformanco with accepted sanltary standards and preferably 
under the supervision of staü employecs. 
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3 O LIC Y STAT2M32NT 


Js .TH-30711.1 


• ' ■ • 7-10-74 

YEJECT: PZRSCNAE SEARCH AND INSPECTION FON CGNTRADAXD. 


.. PURPOSE. 


’o set forth instructions guiding pcrsonr.cl at thc U. S. PcnAcn::; 
'erro Kauie, Ir.dir.na, in procedures to b« 

-f» K 


■sonal scarch.es ar.d/or inspeccions íor contraband \yhcrebocy cavities are 


se examir.ed. 


i. 


P OL·ICY . It is the policy of the Eureau of Pxisons anc this institution to 

establish adequate security agair.st the inxrcduçti.on, po.ssession, 
...iò/or use of contraband. A personal inspcctior. of body cavities rr.ay be 
.v.thoriaed where a reasonable belief exists .that contraband vill be four.d; wr.ere 
.T.cdicaiiv uuj.u*™ methodc are used, :r.? !czr intrncr··o m'ïtHc'*" rf 

vill not suííice.. ' " •• W*-. • 

.» . », ;• *•' ’ # 

3. DZFIXITION . Contraband may best be deíined as any item or artxcle xntro- 
.*. duced or possessed on the institution grounds that was no: xss'. 

by this institution, purenased in Commissary, purchasec through approved 
ci.annels (i.e. Education Department), or appr.oved fc-r is suc by an authorized 
stafí member. * • ' . * 


4. PROCEDURE. 


a. The human body may serve as a potential hiding place for contraband. r c 
that reason, it may become necessary at times to have an inmatc undress 
so a thorough search can be nade of his person (i. c. upon arrha. at 
institution, after escape or hide-out and before admission to segregation, 

v/hen suspected of carrying contraband after contact with the públic, ctc.) 

/ • • 

, b. On occasion, there may.be reason to believe that an inmate is concealmg 
or smuggling contraband that will not be revealcd by a routine body searcl 
The Correctional Supervisor in charge may authorize the search of body 
cavities where a reasonable belief exists that contraband will be found in 
the arca to be inspcctcd, where contraband cculd not be found by other les 
intrusivc methods of inspcction, and where mcdically approved melhods 
are utilizcd. Contraband in thc possession of an inmatc, being metal or 
cncloscd in metal, can bo «lotected by "Xx*iskcr" or fluoroscopc. 
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as dc.ormirud by th« mcdical sfaif, tb.e inmatc ch'oulà mo.a.. 
V» y b.. k . w b c.. v. i'_ i.i* c • ic^n'i»r.u ►«oi* i. w nnccncc. i±. "j n*v3r»*s^vc ci o» - * - - ~ *• 

.w.«. .. — c cc**v«rc.cc»n(l v/ü* oc *ou.'.d no c..»st j« 


» W »* » * _• i.1 ^ < • >-» 


CICCoO·jCC Cli.lb C/.r.A. ***>;• ►*^ - ; c_. • v '— * w ' w ~ ~ 


wbouicl bc ial;cn for úe bandlir.g cnd oreservation oi savnc lor use 

do cv.der.ce shouid pnosecuvicn resuiu. -. : 

. * i. , . ‘v.- • 

(2) Any Cm*rectionni·Suoervisor orcerirg a cavity ccircr. wili document 
renscr.s for same in a cetàiied memoràndum which will bc accresscd 
•0 vne .as report w...* mc.uc.w nui"r*o and nua.c. o» 

rcasor.s for authorizir.g thc sezrch, tbo timo of Ai enaminalion, me oi 
1 cr^ff t"*" 1 ^mbcr v/bo ocrformod tbc , ' iV ?.riïinstic , ;; # nd reculí?. f —-v 
of mcnKiaucuru wiú oe routcd to' thc ioixowing: ;. . 

Associate V/arden (?) *’ ’ . . • * . 

Associate V/arden (O) ' ... 

Staíi Duty Cfficer • : .. 

Hospital Administrator . .. 

Central File 


<l . lTTvH- 

C. L. BENS ON 
Warden 
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